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RESPONSIBILITIES AND DUTIES OF 
PRESIDING OFFICER 

§ 18b.40 Who presides. 

An administrative law judge assigned 
under 5 U.S.C. 3105 or 3344 (formerly 
section 11 of the Administrative Proce-
dure Act) shall preside over the taking 
of evidence in any hearing to which 
these rules or procedure apply. 

[35 FR 10760, July 2, 1970, as amended at 51 
FR 10386, Mar. 26, 1986] 

§ 18b.41 Designation of an administra-
tive law judge. 

The designation of the administra-
tive law judge as presiding officer shall 
be in writing, and shall specify whether 
the administrative law judge is to 
make an initial decision or to certify 
the entire record including rec-
ommended findings and proposed deci-
sion to the reviewing authority, and 
may also fix the time and place of 
hearing. A copy of such order shall be 
served on all parties. After service of 
an order designating an administrative 
law judge to preside, and until such ad-
ministrative law judge makes a deci-
sion, motions and petitions shall be 
submitted to the administrative law 
judge. In the case of the death, illness, 
disqualification or unavailability of 
the designated administrative law 
judge, another administrative law 
judge may be designated to take that 
person’s place. 

[51 FR 10386, Mar. 26, 1986] 

§ 18b.42 Authority of presiding officer. 

The presiding officer shall have the 
duty to conduct a fair hearing, to take 
all necessary action to avoid delay, and 
to maintain order. The presiding offi-
cer shall have all powers necessary to 
these ends, including (but not limited 
to) the power to: 

(a) Arrange and issue notice of the 
date, time, and place of hearings, or, 
upon due notice to the parties, to 
change the date, time, and place of 
hearings previously set. 

(b) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding, 
or to consider other matters that may 
aid in the expeditious disposition of the 
proceeding. 

(c) Require parties and amici curiae 
to state their position with respect to 
the various issues in the proceeding. 

(d) Administer oaths and affirma-
tions. 

(e) Rule on motions, and other proce-
dural items on matters pending before 
the presiding officer. 

(f) Regulate the course of the hearing 
and conduct of counsel therein. 

(g) Examine witnesses and direct wit-
nesses to testify. 

(h) Receive, rule on, exclude or limit 
evidence. 

(i) Fix the time for filing motions, 
petitions, briefs, or other items in mat-
ters pending before the presiding offi-
cer. 

(j) Issue initial or recommended deci-
sions. 

(k) Take any action authorized by 
the rules in this part, or in conform-
ance with the provisions of 5 U.S.C. 
551–559 (the Administrative Procedure 
Act). 

[35 FR 10760, July 2, 1970, as amended at 51 
FR 10386, Mar. 26, 1986] 

HEARING PROCEDURES 

§ 18b.50 Statements of position and 
trial briefs. 

The presiding officer may require 
parties and amici curiae to file written 
statements of position prior to the be-
ginning of a hearing. The presiding of-
ficer may also require the parties to 
submit trial briefs. 

§ 18b.51 Evidentiary purpose. 

(a) The hearing is directed to receiv-
ing factual evidence and expert opinion 
testimony related to the issues in the 
proceeding. Argument will not be re-
ceived in evidence; rather it should be 
presented in statements, memoranda, 
or briefs, as determined by the pre-
siding officer. Brief opening state-
ments, which shall be limited to state-
ment of the party’s position and what 
the party intends to prove, may be 
made at hearings. 

(b) Hearings for the reception of evi-
dence will be held only in cases where 
issues of fact must be resolved in order 
to determine whether the respondent 
has failed to comply with one or more 
applicable requirements of part 18 of 
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this chapter. In any case where it ap-
pears from the respondent’s answer to 
the notice of hearing or opportunity 
for hearing, from failure timely to an-
swer, or from admissions or stipula-
tions in the record, that there are no 
matters of material fact in dispute, the 
reviewing authority or presiding officer 
may enter an order so finding, vacating 
the hearing date if one has been set, 
and fixing the time for filing briefs 
under § 18b.70. Thereafter the pro-
ceedings shall go to conclusion in ac-
cordance with §§ 18b.70 through 18b.76. 
The presiding officer may allow an ap-
peal from such order in accordance 
with § 18b.65. 

[35 FR 10760, July 2, 1970, as amended at 51 
FR 10386, Mar. 26, 1986] 

§ 18b.52 Testimony. 

Testimony shall be given orally 
under oath or affirmation by witnesses 
at the hearing; but the presiding offi-
cer, in the officer’s discretion, may re-
quire or permit that the direct testi-
mony of any witness be prepared in 
writing and served on all parties in ad-
vance of the hearing. Such testimony 
may be adopted by the witness at the 
hearing, and filed as part of the record 
thereof. Unless authorized by the pre-
siding officer, witnesses will not be per-
mitted to read prepared testimony into 
the record. Except as provided in 
§§ 18b.54 and 18b.55, witnesses shall be 
available at the hearing for cross-ex-
amination. 

[35 FR 10760, July 2, 1970, as amended at 51 
FR 10386, Mar. 26, 1986] 

§ 18b.53 Exhibits. 

Proposed exhibits shall be exchanged 
at the prehearing conference, or other-
wise prior to the hearing if the pre-
siding officer so requires. Proposed ex-
hibits not so exchanged may be denied 
admission as evidence. The authen-
ticity of all proposed exhibits ex-
changed prior to hearing will be 
deemed admitted unless written objec-
tion thereto is filed prior to the hear-
ing or unless good cause is shown at 
the hearing for failure to file such writ-
ten objection. 

§ 18b.54 Affidavits. 

An affidavit is not inadmissible as 
such. Unless the presiding officer fixes 
other time periods affidavits shall be 
filed and served on the parties not later 
than 15 days prior to the hearing; and 
not less than 7 days prior to hearing a 
party may file and serve written objec-
tion to any affidavit on the ground 
that it is believed necessary to test the 
truth of assertions therein at hearing. 
In such event the assertions objected 
to will not be received in evidence un-
less the affiant is made available for 
cross-examination, or the presiding of-
ficer determines that cross-examina-
tion is not necessary for the full and 
true disclosure of facts referred to in 
such assertions. Notwithstanding any 
objection, however, affidavits may be 
considered in the case of any respond-
ent who waives a hearing. 

[35 FR 10760, July 2, 1970, as amended at 51 
FR 10386, Mar. 26, 1986] 

§ 18b.55 Depositions. 

Upon such terms as may be just, for 
the convenience of the parties or of the 
Department of Veterans Affairs, the 
presiding officer may authorize or di-
rect the testimony of any witness to be 
taken by deposition. 

§ 18b.56 Admissions as to facts and 
documents. 

Not later than 15 days prior to the 
scheduled date of the hearing except 
for good cause shown or prior to such 
earlier date as the presiding officer 
may order, any party may serve upon 
an opposing party a written request for 
the admission of the genuineness and 
authenticity of any relevant docu-
ments described in and exhibited with 
the request, or for the admission of the 
truth of any relevant matters of fact 
stated in the request. Each of the mat-
ters of which an admission is requested 
shall be deemed admitted, unless with-
in a period designated in the request 
(not less than 10 days after service 
thereof, or within such further time as 
the presiding officer or the reviewing 
authority if no presiding officer has yet 
been designated may allow upon mo-
tion and notice) the party to whom the 
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